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August 5, 2016 

Via Electronic Submission: http://www.regulations.gov/     

Robert deV. Frierson 

Secretary 

Board of Governors of the Federal Reserve System  

20th Street and Constitution Avenue NW  

Washington, DC 20551 

Re: Restrictions on Qualified Financial Contracts of Systemically Important U.S. 

Banking Organizations and the U.S. Operations of Systemically Important Foreign 

Banking Organizations; Revisions to the Definition of Qualifying Master Netting 

Agreement and Related Definitions (Docket No. R–1538; RIN 7100 AE–52) 

Dear Mr. deV. Frierson: 

Managed Funds Association (“MFA”)1 welcomes the opportunity to comment on the Board of 

Governors of the Federal Reserve System’s (“Board”) notice of proposed rulemaking on 

“Restrictions on Qualified Financial Contracts of Systemically Important U.S. Banking 

Organizations and the U.S. Operations of Systemically Important Foreign Banking Organizations; 

Revisions to the Definition of Qualifying Master Netting Agreement and Related Definitions” 

(“Proposed Rules”).2  MFA understands that the Proposed Rules are one in a series of Board 

actions intended to address the “too-big-too-fail” problem demonstrated by the failure of Lehman 

Brothers Holdings Inc. and its subsidiaries (“Lehman Brothers”),3 by increasing “the 

resolvability of U.S. global systemically important banking organizations”.4  MFA has been a 

strong supporter of legislative and regulatory efforts to strengthen the financial system because 

many investors in funds managed by MFA members incurred significant losses resulting from the 

collapse of Lehman Brothers.5  However, as discussed herein, we have serious concerns that the 

                                                           
1 Managed Funds Association represents the global alternative investment industry and its investors by advocating for 

sound industry practices and public policies that foster efficient, transparent, and fair capital markets.  MFA, based in 

Washington, DC, is an advocacy, education, and communications organization established to enable hedge fund and 

managed futures firms in the alternative investment industry to participate in public policy discourse, share best 

practices and learn from peers, and communicate the industry’s contributions to the global economy.  MFA members 

help pension plans, university endowments, charitable organizations, qualified individuals and other institutional 

investors to diversify their investments, manage risk, and generate attractive returns.  MFA has cultivated a global 

membership and actively engages with regulators and policymakers in Asia, Europe, the Americas, Australia and 

many other regions where MFA members are market participants. 

2 81 Fed. Reg. 29169 (May 11, 2016), available at: https://www.gpo.gov/fdsys/pkg/FR-2016-05-11/pdf/2016-

11209.pdf (“Proposed Rule Release”).  

3 See id. at 29169. 

4 Id. at 291670. 

5 See Michael Fleming and Asani Sarkar, The Failure Resolution of Lehman Brothers, Federal Reserve Bank of New 

York Economic Policy Review, March 2014, available at: www.ny.frb.org/research/epr/2014/1403flem.pdf. 
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Proposed Rules will harm the stability of the financial markets while also eroding long-standing 

and deeply rooted rights of investors, end-users6 and other market participants.  

I. Executive Summary7 

MFA is very troubled by the content of the Proposed Rules, and the restrictions contained therein 

on the ability of end-users and other market participants to exercise certain default rights under 

qualified financial contracts (“QFCs”)8 during the failure of a covered entity (“Covered Entity”).9  

Default rights are critically important to end-users when facing a troubled counterparty and serve 

important public policy goals of protecting investors and the stability of the financial markets.  By 

depriving end-users of these rights, the Proposed Rules would exacerbate the “run on the bank” 

problem by encouraging end-users to seek to migrate business away from a Covered Entity as soon 

as they have any concerns about its stability.   

This concern is particularly acute with respect to the Board’s application of the Proposed Rules to 

U.S. bankruptcy proceedings, which are typically lengthy proceedings where there is a high degree 

of uncertainty as to the results.  Because the U.S. Bankruptcy Code does not currently stay the 

exercise of default rights under QFCs during bankruptcy proceedings,10 we are troubled that the 

Board may be setting a precedent by using regulation to alter the effect of the U.S. Bankruptcy 

Code.  In our view, the Board’s proposed restrictions on certain end-user default rights during U.S. 

bankruptcy proceedings11 is inconsistent with Congressional intent and is a substantial constraint 

on a key risk mitigation tool that end-users need to protect themselves and their investors and/or 

beneficiaries. 

                                                           
6 MFA uses the term “end-user” herein to refer broadly to entities that use financial arrangements as investment and 

risk management tools including, without limitation, asset managers, investment managers, manufacturers, and other 

commercial and industrial entities. 

7 MFA notes that we also support the technical corrections to the Proposed Rules contained in the comment letter of 

the International Swaps and Derivatives Association, Inc. (“ISDA”), but we have substantive concerns with the 

Proposed Rules, as discussed herein, that go beyond the scope of ISDA’s comments. 

8 See Proposed Rule Release at 29190, proposed §252.81, defining QFC to have the same meaning as in section 

210(c)(8)(D) of Title II of the Dodd-Frank Wall Street Reform and Consumer Protection Act (“Dodd-Frank Act”), 

Pub.L. 111–203, 124 Stat. 1376–2223, available at: https://www.gpo.gov/fdsys/pkg/PLAW-111publ203/pdf/PLAW-

111publ203.pdf.  This QFC definition generally includes any securities contract, commodity contract, forward 

contract, repurchase agreement, swap agreement, or similar agreement.  

9 See id., proposed §252.82(a), defining “covered entity” generally to include: (1) any U.S. top-tier bank holding 

company identified by the Board as a global systemically important banking organization (“GSIB”); (2) the 

subsidiaries of any U.S. GSIB (other than national banks and federal savings associations); and (3) the U.S. operations 

of any foreign GSIB (other than national banks and federal savings associations). 

10 See U.S. Bankruptcy Code, 11 U.S. Code §362, available at: https://www.law.cornell.edu/uscode/text/11/362. 

11 See Proposed Rule Release at 29190-2, proposed §252.84, generally prohibiting a Covered Entity from being party 

to a QFC that permits the exercise of any default right related, directly or indirectly, to an affiliate of the direct party 

becoming subject to a receivership, insolvency, liquidation, resolution, or similar proceeding. 
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MFA has consistently expressed strong objections to the initiatives of the Board and other 

regulatory authorities to restrict end-users’ rights under QFCs, including the default rights 

contained therein and the related parent company guarantees,12 as further captured in the Proposed 

Rules and the Proposed TLAC Rules.  We have also expressed concerns with the regulatory 

precedent that the Board and other Financial Stability Board (“FSB”) member regulators are 

setting, since they seem to be have been the genesis of the ISDA protocols13 and appear to have 

pre-determined to proceed with restrictions on end-users’ default rights prior to issuance of their 

respective proposed rules.14  Attached as Annex A is an MFA white paper15 setting forth our views 

on these initiatives as well as the broader FSB initiative on cross-border recognition of resolution 

actions.16  Consistent with the views in our white paper, MFA strongly believes that, before the 

Board proceeds, there needs to be proper study and assessment of the costs and benefits as well as 

the market impact of the Proposed Rules, the Proposed TLAC Rules and the broader FSB 

initiatives, with specific focus on the retroactive application to existing default rights and the 

impact on all affected market participants, including end-users.  Thus, we respectfully urge the 

Board to defer proceeding with the Proposed Rules pending such further study and assessment. 

                                                           
12 See e.g., Joint letter from MFA and five other trade associations to the FSB on “Financial Stability Board Initiative 

to Suspend Counterparty Early Termination Rights during Resolution and Bankruptcy Proceedings” (Nov. 4, 2014), 

available at: https://www managedfunds.org/wp-content/uploads/2014/11/Joint-Trade-Association-Letter-on-FSB-

Early-Termination-Rights-Suspension-Final-11-4-142.pdf.  See also Letter from Stuart J. Kaswell, Executive Vice 

President, Managing Director & General Counsel, MFA, to the Board on its notice of proposed rulemaking on “Total 

Loss-Absorbing Capacity, Long-Term Debt, and Clean Holding Company Requirements for Systemically Important 

U.S. Bank Holding Companies and Intermediate Holding Companies of Systemically Important Foreign Banking 

Organizations; Regulatory Capital Deduction for Investments in Certain Unsecured Debt of Systemically Important 

U.S. Bank Holding Companies” (“Proposed TLAC Rules”), (Feb. 19, 2016), available at: 

https://www.managedfunds.org/wp-content/uploads/2016/02/Fed-Proposal-on-Holding-Company-Loss-Absorbing-

Capacity-Final-MFA-Letter-and-Annex-2-19-161.pdf. 

13 See infra notes 17, 18 and 29. 

14 See supra note 12. 

15 See MFA White Paper entitled “Too Big to Default: Policy and Legal Perspectives on Current Bank Regulator 

Initiatives to Restrict End-Users’ Default Rights Against Big Banks”, dated September 2015, available at: 

https://www.managedfunds.org/wp-content/uploads/2015/12/MFA-Early-Termination-White-Paper.pdf. 

16 The FSB initiative and the related ISDA Resolution Stay Protocol resulted from the St. Petersburg G-20 Summit in 

2013, at which the FSB made a commitment to “develop policy proposals on how legal certainty in cross-border 

resolution can be further enhanced” by the time of the Brisbane G-20 Summit in November 2014.  See Press Release, 

FSB, FSB Releases Proposals on Cross-border Recognition of Resolution Actions and Action to Address Cross-border 

Close-out Risk (Sep. 29, 2014), available at: http://www.financialstabilityboard.org/wp-

content/uploads/pr 140929.pdf. 

See Letter from Stuart J. Kaswell, Executive Vice President, MFA, to the FSB on the FSB consultative document on 

“Cross-border Recognition of Resolution Action”, (Dec. 1, 2014), available at: https://www.managedfunds.org/wp-

content/uploads/2014/12/FSB-Consultation-on-Cross-Border-Recognition-of-Resolution-Actions.pdf; and Letter 

from Stuart J. Kaswell, Executive Vice President, MFA, to Andrew Hoffman and Leanne Ingledew, Prudential 

Regulation Authority, on its joint consultation paper with the Bank of England on “Contractual stays in financial 

contracts governed by third-country law” (Aug. 26, 2015), available at: https://www.managedfunds.org/wp-

content/uploads/2015/08/Bank-of-England-Proposal-on-Contractual-Stays-Final-MFA-Letter-8-26-15.pdf. 
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Notwithstanding MFA’s objections, we recognize that the Board may determine to proceed with 

finalizing the Proposed Rules.  In that event, we express particular concern with the safe harbor in 

proposed §252.85(a), which would provide an alternative compliance mechanism for market 

participants that adhere only to the ISDA 2015 Universal Resolution Stay Protocol (“ISDA 2015 

Universal Protocol”),17 but not the ISDA Resolution Stay Jurisdictional Modular Protocol.18  

Because end-users have fiduciary duties to their investors, they may be unable to adhere to the 

ISDA 2015 Universal Protocol, which would require end-users to agree to waivers that exceed the 

scope of applicable law and regulation.  As a result, we are concerned that, rather than facilitating 

compliance by market participants, the narrowness of the safe harbor will instead harm market 

participants’ ability to comply with the Proposed Rules in an accurate and efficient manner.  To 

ensure a reasonably short implementation period for the final rules, MFA believes that it is 

important for the Board to adopt a final safe harbor that works for most market participants by 

permitting compliance with the ISDA Resolution Stay Jurisdictional Modular Protocol and its 

current adherence mechanics.    

In addition, MFA makes the following recommendations with respect to the substance of the 

Proposed Rules, as further discussed herein: 

(1) We urge the Board to eliminate proposed §252.84, and the restrictions contained therein 

on end-users’ exercise of their default rights during insolvency proceedings; 

(2) If the Board does not eliminate proposed §252.84, in the alternative, we request that the 

Board eliminate restrictions on the exercise of default rights related “indirectly” to a 

Covered Entity becoming subject to an insolvency or other similar proceeding; 

(3) We urge the Board to expand the safe harbor in proposed §252.85(a) to apply also to the 

ISDA Resolution Stay Jurisdictional Modular Protocol,19 including the creditor protections 

contained therein and the mechanics that allow jurisdiction-by-jurisdiction and dealer-by-

dealer adherence (collectively, the “ISDA JM Protocol”); 

(4) We strongly recommend that the Board eliminate the retroactive application of the 

Proposed Rules, and apply the rules solely prospectively,20 to align the Proposed Rules 

                                                           
17 See ISDA, ISDA 2015 Universal Resolution Stay Protocol (Nov. 4, 2015), available at: 

http://assets.isda.org/media/ac6b533f-3/5a7c32f8-pdf/. 

18 See ISDA, ISDA Resolution Stay Jurisdictional Modular Protocol (May 3, 2016), available at: 

https://www2.isda.org/functional-areas/protocol-management/protocol/24. 

19 See id. 

20 See Proposed Rule Release at 29190, proposed §252.83(a)(2)(ii). 
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with the final rules of the U.K. Prudential Regulation Authority,21 and the statutory 

requirements adopted in Germany;22 

(5) We support the Board’s determination to exclude rights to terminate at any time that are 

embedded in on demand contracts from the proposed definition of “default right”,23 and 

we request that the Board maintain this exclusion in the final rules; 

(6) We request that the Board extend the proposed transition timing,24 so that the final rule 

would take effect no sooner than one year from the date that the ISDA JM Protocol (as 

amended to comply with the final rules) is published and available for adherence, including 

any additional time that may be necessary to seek the Board’s approval of the enhanced 

creditor protections contained within it. 

(7) We would appreciate it if the Board could provide further clarity on its process for 

approving submitted QFCs with enhanced creditor protections.25  In addition, we request 

that the Board modify the proposed approval process to allow, at a minimum, end-users 

and other Covered Entity counterparties to submit requests and to incorporate a reasonable 

timeline (e.g., 180-days) by which market participants can expect the Board to approve or 

deny a submitted QFC;  

(8) We request that the Board eliminate the burden of proof that would require a party seeking 

to exercise a default right to prove by “clear and convincing evidence” that the exercise is 

permitted under the QFC;26 and 

(9) In the event that, despite our objections, the Board proceeds with finalizing the rules, we 

believe that there should be uniform and equal treatment of all Covered Entity 

counterparties under the rules. 

II. Further Study and Cost-Benefit Analysis is Necessary 

MFA believes that further study and assessment of the costs and benefits as well as the market 

impact of the Proposed Rules, Proposed TLAC Rules and other FSB member initiatives is 

                                                           
21 See Prudential Regulation Authority “Policy Statement – PS25/15 – Contractual stays in financial contracts 

governed by third-country law” (November 2015), available at: 

http://www.bankofengland.co.uk/pra/Documents/publications/ps/2015/ps2515.pdf. 

22 See The German Recovery and Resolution Act, Article 60 (on contractual recognition of temporary suspension of 

termination rights) (May 1, 2015), available at: http://dipbt.bundestag.de/dip21/brd/2015/0193-15.pdf. 

23 See Proposed Rule Release at 29190, proposed §252.81, paragraph 2 of the definition of “default right”. 

24 See id., proposed §252.82(b). 

25 See id. at 29192, proposed §252.85(b). 

26 See id., proposed §252.84(j)(1). 
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necessary, with specific focus on the retroactive application to existing default rights and the 

impact on all affected market participants, including end-users.   

While the Proposed Rule Release contains cost-benefit analysis for certain aspects of the Proposed 

Rules,27 there are other aspects of the Proposed Rules and the Board’s efforts to facilitate the 

orderly resolution of GSIBs and their related entities for which we feel further study and analysis 

is necessary.  For example, in the Proposed Rule Release, the Board discusses the ISDA 2015 

Universal Resolution Stay Protocol,28 for which ISDA published a previous iteration in 2014.29   

In 2014, 18 major dealer banks (“G-18 banks”) adhered to the ISDA 2014 Universal Resolution 

Stay Protocol, whereby they agreed to stays of their default rights with respect to their swap 

agreements with the other G-18 banks 30 with effect from January 1, 2015.31  As a result of their 

adherence, more than 90% of the outstanding swaps notional amount of these G-18 banks is 

already subject to the stays recommended by the FSB and contemplated in these Proposed Rules.32  

MFA would appreciate further study and analysis demonstrating why it is necessary to restrict 

end-users default rights by subjecting them indirectly to the Proposed Rules to capture the 

remaining 10% of the swaps market, if 90% of that market is already subject to the necessary 

restrictions due to the G-18 banks’ adherence (i.e., why the benefits outweigh the costs).   

Similarly, MFA would request that there be further study and analysis on the impact for QFC 

markets other than the swaps market.  For example, the definition of QFC consists of many types 

of agreements beyond swap agreements, such as commodity and forward contracts.33  In the 

Proposed Rule Release, when explaining the purpose of the Proposed Rules, the Board discusses 

the need to prevent another financial crisis like the one that occurred in the wake of Lehman 

Brother’s failure.34  While the role of swaps (and specifically credit default swaps) in the collapse 

of Lehman Brothers has been widely discussed, we are not aware that commodity and forward 

contracts posed similar issues for Lehman Brothers or have led to the failure of any other major 

financial institution.  As a result, when considering the costs and benefits of the Proposed Rules, 

MFA would appreciate further analysis on why the other categories of QFC present the same 

                                                           
27 See id. at 29184-5. 

28 See supra note 17. 

29 See ISDA, ISDA 2014 Resolution Stay Protocol (Nov. 4, 2014), available at: http://assets.isda.org/media/f253b540-

25/958e4aed.pdf/ (“ISDA 2014 Universal Protocol”). 

30 See ISDA Latest News, “Major Banks Agree to Sign ISDA Resolution Stay Protocol” (Oct. 11, 2014), available at: 

http://www2.isda.org/news/major-banksagree-to-sign-isda-resolution-stay-protocol. (“ISDA News Release”) 

31 Section 1 of the ISDA 2014 Universal Protocol became effective January 1, 2015 without the implementation of 

any new regulations.  However, Section 2 of the ISDA 2014 Universal Protocol will not become effective until the 

implementation of the Proposed Rules.  See ISDA 2014 Universal Protocol at 20.  

32 See ISDA News Release, which proves that this figure includes: (1) transactions with all counterparties of banks 

that would be subject to stays upon resolution because of the governing law of their agreements; and (2) transactions 

with the other adhering banks.  

33 See supra note 11. 

34 See supra note 3. 
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concerns as swaps such that it is necessary for the Board to alter the default rights contained 

therein.   

In addition, MFA’s understanding is that, like the swaps market, the markets for the other QFCs 

covered by the Proposed Rules are similarly bank-centric.  Since ISDA’s publication of the ISDA 

2014 Universal Protocol and the G-18 banks’ adherence, ISDA has also published the ISDA 2015 

Universal Protocol (with the corresponding Securities Financing Transaction Annex)35 and the 

Other Agreements Annex36 to amend agreements for these other types of QFCs.  The G-18 banks 

have already adhered to the ISDA 2015 Universal Protocol and the Other Agreements Annex is 

currently open for adherence.37  If these other QFC markets are similarly dominated by transactions 

between G-18 banks, then like the swap markets, it would seem that adherence by the G-18 banks 

to the ISDA 2015 Universal Protocol and the related annexes capture almost all of the outstanding 

notional amounts in those markets as well.  If there are differences between the swaps market and 

the markets for these other QFCs, such that the G-18 banks adherence to the ISDA 2015 Universal 

Protocol, does not capture the vast majority of those markets, MFA believes that it is important for 

the Board to clarify those differences and conduct a related study and assessment of the costs and 

benefits. 

The foregoing examples are intended to be a few illustrations of the many aspects of the Proposed 

Rules and their application that MFA believes the cost-benefit analysis in the Proposed Rule 

Release does not sufficiently address.  Therefore, we would appreciate the Board further studying 

and assessing the costs and benefits and market impact of the Proposed Rules and the Proposed 

TLAC Rules before proceeding.  

III. MFA Recommendations on the Proposed Rules 

A. Restrictions on Default Rights during Insolvency Proceedings38 

1. Eliminate Proposed §252.84 

MFA has serious objections to the proposed restrictions on end-users’ ability to exercise certain 

default rights under QFCs during insolvency proceedings,39 especially given that these stays do 

                                                           
35 See supra note 28.  See also ISDA Latest News, “Major Banks Sign Relaunched ISDA Resolution Stay Protocol” 

(Nov. 15, 2015), available at: http://www2.isda.org/news/major-banks-sign-relaunched-isda-resolution-stay-protocol. 

36 See ISDA, Other Agreements Annex (Mar. 2, 2016), available at: https://www2.isda.org/functional-areas/protocol-

management/protocol/23. 

37 See supra note 35. 

38 This sections responds to the Proposed Rule Release at 29183, Question 10: The Board invites comment on the 

proposed restrictions on cross-default rights in covered entities’ QFCs. Is the proposal sufficiently clear, such that 

parties to a conforming QFC will understand what default rights are and are not exercisable in the context of a GSIB 

resolution? How could the proposed restrictions be made clearer? 

39 The Proposed Rules specifically referenced any receivership, insolvency, liquidation, resolution, or similar 

proceeding.  See id. at 29191, proposed §252.84(b).  In addition, under the Proposed Rules, insolvency proceedings 
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not exist under the U.S. Bankruptcy Code, are contrary to congressional policies and objectives, 

and include stays under state and foreign insolvency regimes.  Therefore, we would urge the Board 

to eliminate proposed §252.84.  

In general, there are two prohibitions in proposed §252.84.  The first would prohibit a Covered 

Entity from being party to a QFC that permits the exercise of any default right that is related, 

directly or indirectly, to an affiliate of the direct party becoming subject to an insolvency 

proceeding.40  The second would prohibit a Covered Entity from being party to a QFC that would 

prohibit the transfer of any credit enhancement (e.g., a parent company’s guarantee of the Covered 

Entity’s obligations under the QFC) upon the entry into resolution of an affiliate of the Covered 

Entity.41  In addition, in the Proposed Rule, the Board makes clear that, consistent with the 

automatic stay under the U.S. Bankruptcy Code, default rights related to the bankruptcy 

proceeding of a direct counterparty remain unaffected by the Proposed Rules.42  The Proposed 

Rules also provide certain creditor protections, such as that the restrictions on default rights under 

QFCs or credit enhancements do not apply if the direct counterparty or the affiliated Covered 

Entity providing the credit enhancement fail to satisfy their payment or delivery obligations under 

the QFC or credit enhancement.43 

MFA continues to have strong objections with proposed §252.84 and its restrictions on end-users 

being able to exercise their default rights during insolvency proceedings, including in particular, 

U.S. Bankruptcy proceedings.  Default rights are critically important to end-users when facing a 

troubled counterparty (including Covered Entities).  Default rights protect an end-user, its 

investors, and other stakeholders by allowing the end-user, for example, to terminate and settle a 

QFC with a failing financial institution, and thereby, minimize its exposure to such institution and 

better manage market risk.  Thus, as a general matter, MFA believes that restricting end-users’ 

default rights implicates fundamental public policy goals: the goals of protecting investors and 

ensuring the sound functioning of the financial markets. 

In addition, MFA does not believe that the best way to preserve financial market stability is to 

restrict these significant end-user protections, especially during times of market stress.  If 

implemented, the Proposed Rules would significantly alter the financial market in the U.S. and 

would meaningfully impair end-users’ ability to use QFCs (and the default rights thereunder) as 

risk management and investment tools.  Even strong proponents of the single-point-of-entry 

resolution approach,44 acknowledge that these rights are a core feature of these instruments on 

                                                           

include not only U.S. bankruptcy proceedings, but also applicable state and foreign insolvency proceedings.  See id., 

proposed §252.84(e)(1); see also id. at 29182, footnote 110. 

40 See id. at 29191, proposed §252.84(b)(1).  

41 See id., proposed §252.84(b)(2).  

42 See id., proposed §252.84(e)(1). 

43 See id., proposed §252.84(e)(2) and (3). 

44 MFA notes that there are equally thoughtful proponents of the same rights.  See, e.g., Exploring Chapter 11 Reform: 

Corporate and Financial Institution Insolvencies; Treatment of Derivatives: Hearing Before the Subcomm. on 

Regulatory Reform, Commercial & Antitrust Law of the H. Comm. On the Judiciary, 113th Cong. 35 (2014), available 
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which market participants have come to rely, and therefore, recommend a measured approach to 

the introduction of any fundamental changes to these rights.45 

MFA also emphasizes that these default rights not only protect end-users and their investors, but 

also preserve the integrity and stability of the financial markets by alleviating market certainty and 

reducing the potential for further contagion.  For example, by depriving market participants of 

important credit protections, the Proposed Rules would encourage them to seek to migrate business 

away from Covered Entities as soon as they have any concerns about a Covered Entity’s stability.  

Therefore, by restricting market participants’ default rights in their QFCs with Covered Entities 

under the Proposed Rules, the Board could be increasing the risk of a “run” on a distressed Covered 

Entity.  In turn, these “runs” could increase the probability that one or more entities within that 

Covered Entity’s broader financial institution become insolvent and subject to resolution, and it 

could send signals of financial distress that could affect the financial markets more broadly.   

In addition, the fact that the Proposed Rules differ in scope to the final regulations in other 

jurisdictions could further increase market uncertainty, and thus, be detrimental to the stability of 

the financial markets during stressed market conditions.  As discussed below, while the Proposed 

Rules apply retroactively, the final regulations in other jurisdictions apply only prospectively.46  

Similarly, while the Proposed Rules apply to GSIBs and certain of their related entities, the rules 

of other jurisdictions vary as to the scope of entities to which they apply.47  As a result, the stays 

on the exercise of default rights may not apply equally and universally to QFCs with a failing 

financial institution in these jurisdictions.  Because of such fragmented application, as 

acknowledged by the Board, sophisticated market participants may pursue contractual 

countermeasures (e.g., negotiating additional protections into their QFCs) and market-based 

actions (e.g., running from the failing entity sooner) to address the absence of a level playing 

field.48  Therefore, we believe that there is cause for concern that, because of this increased 

uncertainty and the related market contagion, the costs of the Proposed Rules to financial market 

stability outweigh the benefits. 

From a legal perspective, MFA also has significant concerns with proposed §252.84.  The end-

user default rights that this provision proposes to restrict during U.S. bankruptcy proceedings have 

been legally enforceable under U.S. law for decades.  In the Proposed Rules, the Board 

                                                           

at: http://judiciary.house.gov/ cache/files/832fe54a-bf55-4567-8eeb-54cdcbec5e5e/113-90-87331.pdf (statement of 

Seth Grosshandler) (“[T]he Bankruptcy Code safe harbors serve a vital role in promoting systemic stability and 

resilience, have significantly increased the availability to customers of derivatives and repurchase agreements and the 

liquidity of these transactions and related assets, have reduced the cost of transactions to customers and have decreased 

the cost of financing to issuers of assets.”).  

45 See, e.g., Mark J. Roe, The Derivatives Market’s Payment Priorities as Financial Crisis Accelerator, 63 Stan. L. 

Rev. 539, 589 (2011), available at: http://www.stanfordlawreview.org/sites/default/files/articles/Roe-63-Stan-L-Rev-

539.pdf.  

46 See supra notes 21 and 22.  See also Section II.C of this letter below. 

47 See id. 

48 See Proposed Rule Release at 29184. 
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incorporates restrictions on default rights related to a Covered Entity entering into either a U.S. 

special resolution proceeding or an insolvency proceeding.49  However, whereas Title II of the 

Dodd-Frank Act50 includes specific provisions that statutorily impose stays of default rights during 

U.S. resolution proceedings,51 the U.S. Bankruptcy Code does not presently stay the exercise of 

default rights under QFCs during bankruptcy proceedings.52  As a result, since, in the U.S., 

Congress alone has the authority to enact U.S. bankruptcy legislation,53 in our view, the Board is 

using proposed §252.84 to alter fundamentally the effect of the U.S. Bankruptcy Code, rather than 

seeking to have Congress enact necessary statutory amendments.54  

In addition, MFA questions application of the restrictions in proposed §252.84 not only to U.S. 

bankruptcy proceedings, but also to insolvency proceedings under applicable state and foreign 

law.55  While regulatory authorities in other jurisdictions have finalized regulations to stay the 

exercise of default rights during resolution proceedings under their OLA-like special resolution 

regimes, they have not chosen to stay these rights during proceedings under their domestic (or 

other jurisdiction’s foreign) insolvency regimes.56  Moreover, while in the Proposed Rule Release 

the Board discusses the additional protections available under OLA to protect end-users and their 

investors during the stay period,57 we do not believe that these additional protections exist under 

state or foreign insolvency regimes.  As a result, we believe that, in its totality the foregoing further 

exacerbates the concerns created by imposition of the proposed restrictions on default rights during 

insolvency proceedings. 

As a result, MFA strongly believes that the Board should eliminate proposed §252.84 from the 

Proposed Rules.   

                                                           
49 See id. at 29190-2, proposed §§252.83 and 252.84. 

50 Title II of the Dodd-Frank Act is also known as the Orderly Liquidation Authority (“OLA”). 

51 See Section 210(c)(8) of the Dodd-Frank Act. 

52 See supra note 10. 

53 “The Congress shall have Power to...establish...uniform Laws on the subject of Bankruptcies throughout the United 

States....”, U.S. Const. art. I, § 8, cl. 4, available at: https://www.law.cornell.edu/constitution/articlei. 

54 However, MFA has concerns as to whether even Congressional action is inappropriate at this time given the potential 

consequences of these sudden and fundamental changes for the financial markets.   

55 See supra note 39. 

56 See supra notes 21 and 22.  

57 See Proposed Rule Release at 29173. 
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2. Alternatively Eliminate Restrictions on Exercise of “Indirect” Default 

Rights 

If the Board does not eliminate proposed §252.84, as discussed above, in the alternative, MFA 

requests that the Board eliminate the proposed restrictions on the exercise of default rights related 

“indirectly” to a Covered Entity becoming subject to an insolvency proceeding.58 

In the Proposed Rules, the Board provides that QFCs of a Covered Entity may not permit the 

exercise of default rights related “directly or indirectly” to an affiliate of the direct party becoming 

subject to a receivership, insolvency, liquidation, resolution, or similar proceeding.”  We believe 

that it is unclear what constitutes a right related “indirectly” to an insolvency proceeding such that 

it will create further market uncertainty during a stressed market scenario.  For example, if an end-

user has a QFC with an entity that allows the end-user to terminate the QFC upon a ratings 

downgrade of that entity’s Covered Entity parent company, and that downgrade occurs during the 

stay period related to Covered Entity’s insolvency, is exercise by the end-user of its default right 

restricted?  The Covered Entity’s financial troubles are a clear factor in its ratings downgrade, but 

the event that triggered the default right is not commencement of the insolvency proceeding itself.  

When this language is combined with the “clear and convincing evidence” burden of proof that 

the Board is proposing to place on the party seeking to exercise its rights,59 the outcome of the 

Proposed Rules would effectively be a complete prohibition on the exercise of any QFC default 

right during the stay period related to a Covered Entity, even if a reasonable person would not 

consider the default right to be related to the Covered Entity’s insolvency.  We disagree with this 

outcome and the potentially limitless scope of the proposed restrictions.  Thus, as an alternative to 

the elimination of proposed §252.84, MFA would request that the Board eliminate the restriction 

of the exercise of default rights “indirectly” related to the Covered Entity’s insolvency proceeding.   

For the avoidance of doubt, MFA notes that, if the Board determines not to eliminate proposed 

§252.84, we request that the Board modify the provision as necessary to address not only our 

recommendation that the Board eliminate the restriction on default rights “indirectly” related to 

the insolvency proceeding, but also our other concerns with the provision as discussed herein, such 

as its application to state and foreign insolvency regimes.   

B. Modify Proposed Safe Harbor to Include ISDA Resolution Stay Jurisdictional 

Modular Protocol60 

MFA urges the Board to expand the safe harbor in proposed §252.85(a) to apply not only to the 

ISDA 2015 Universal Protocol, but also to the ISDA JM Protocol (as defined herein to include the 

                                                           
58 See id. at 29191, proposed §252.84(b)(1). 

5959 See supra note 26.  See also Section II.F of this letter. 

60 This sections responds to the Proposed Rule Release at 29183, Question 14: The Board invites comment on the 

proposed provisions permitting specific creditor protections in covered entities’ QFCs. Does the proposal draw an 

appropriate balance between protecting financial stability from risks associated with QFC unwinds and maintaining 

important creditor protections? Should the proposed set of permitted creditor protections be expanded to allow for 
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creditor protections contained therein and the mechanics that allow jurisdiction-by-jurisdiction and 

dealer-by-dealer adherence). 

Specifically, in proposed §252.85(a), the Board provides an alternative compliance mechanism, 

whereby a Covered Entity’s QFC may permit the exercise of a default right with respect to that 

QFC, if the QFC has been amended by the ISDA 2015 Universal Protocol, including the Securities 

Financing Transaction Annex and Other Agreements Annex.61  Unfortunately, while the Board 

recognizes the existence of the ISDA JM Protocol in the Proposed Rule Release,62 the §252.85(a) 

safe harbor does not allow compliance with that version of the protocol to satisfy compliance with 

the Proposed Rules.   

Rather, in footnote 106 of the Proposed Rule Release, the Board provides “[a] jurisdictional 

module for the United States that is substantively identical to the [ISDA 2015 Universal Protocol] 

in all respects aside from exempting QFCs between adherents that are not covered entities or 

covered banks would be consistent with the current proposal.”63  This footnote means that the 

Board would allow compliance with the ISDA JM Protocol to satisfy the requirements of the 

Proposed Rules, only if the dealer-by-dealer and jurisdiction-by-jurisdiction adherence mechanics 

are eliminated along with the creditor protections that exceed the protections contained in the 

ISDA 2015 Universal Protocol.  MFA supports compliance with the ISDA JM Protocol satisfying 

the requirements of the Proposed Rules, but not the proposed limitations on creditor protections 

and the dealer-by-dealer and jurisdiction-by-jurisdiction adherence mechanics, which are critical 

components of that version of the protocol. 

The Board’s insistence on adherence to ISDA 2015 Universal Protocol, rather than the ISDA JM 

Protocol, in the safe harbor presents a number of issues for end-users, including first and foremost 

that it is a breach of end-users’ fiduciary duties to their investors.  In general, MFA members and 

other end-users have affirmative fiduciary duties to act in their investors’ best interests.64  These 

fiduciary duties prevent end-users from voluntarily waiving default rights (i.e., waiver is permitted 

only to the extent required by law).  As a result, end-users can amend their QFCs with Covered 

Entities to waive default rights as required by the Board’s final rules.  However, end-users cannot 

waive default rights with respect to any counterparties or jurisdictions where such waiver exceeds 

                                                           

other creditor protections that would fall within the proposed restrictions? Is the proposed set of permitted creditor 

protections sufficiently clear?; and Question 15: The Board invites comment on its proposal to treat as compliant with 

section 252.84 of the proposal any covered QFC that has been amended by the Protocol. Does adherence to the 

Protocol suffice to meet the goals of this proposal and appropriately safeguard U.S. financial stability? 

61 See id. at 29192. 

62 See id. at 29181, footnote 106. 

63 Id. 

64 See Section 206 of the Investment Advisers Act of 1940, as amended (“Advisers Act”), which generally prohibits 

an adviser from engaging in any practice that is fraudulent, deceptive or manipulative. See also SEC v. Capital Gains 

Research Bureau, 375 U.S. 180 (1963), in which the U.S. Supreme Court said (in dicta) that the Advisers Act reflects 

a congressional recognition “of the delicate fiduciary nature of an investment advisory relationship”, available at: 

https://www.sec.gov/divisions/investment/capitalgains1963.pdf. 
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the scope of applicable law and regulation (i.e., where such waiver is not legally required, such 

that it is effectively a voluntary waiver).   

As the Board is aware, the ISDA 2015 Universal Protocol is broader in many respects than the 

ISDA JM Protocol because it was created for a different purpose.  The ISDA 2015 Universal 

Protocol was drafted by GSIBs with the intention that solely they would adhere to it.65  Although 

end-users and other buy-side market participants were initially involved in discussions related to 

the substance of the ISDA 2014 Universal Protocol, once it became clear that only GSIBs would 

be adhering to it and subsequent iterations of that version of the protocol, the buy-side ceased 

providing input into it.  Therefore, given that GSIBs are global entities that would already be 

subject to the full scope of restrictions under the special resolution regimes of numerous 

jurisdictions, the substance of the ISDA 2015 Universal Protocol is not reflective of buy-side and 

sell-side consensus and the scope of the waivers contained in that version of the protocol are 

understandably very broad.   

In contrast, the ISDA JM Protocol was created to allow broad adherence by both buy-side and sell-

side market participants to the specific final regulations adopted in each jurisdiction.66  Thus, the 

scope of the waivers contained in the ISDA JM Protocol is narrowly tailored to the final rules and 

the adherence mechanics necessarily accommodate the legal restrictions applicable to the variety 

of different market participants that will adhere to it.67   

From a substantive standpoint, market participants that adhere to the ISDA 2015 Universal 

Protocol are agreeing to amend their QFCs and restrict exercise of their default rights with respect 

to all other protocol adherents, including entities that are not Covered Entities.68  Because of this 

structure, the ISDA 2015 Universal Protocol is dynamic in nature, such that the scope of adherents 

will increase over time.  Thus, the universe of counterparties with which an adherent would be 

agreeing to restrict their default rights will change and grow over time as well.  Similarly, under 

the ISDA 2015 Universal Protocol, adherents also agree to amend their QFCs with respect to 

jurisdictions that do not currently have laws and related regulations that address the failure or 

potential failure of a financial institution.69  As a result, as discussed above, end-users’ fiduciary 

                                                           
65 See ISDA, ISDA Resolution Stay Jurisdictional Modular Protocol - General FAQs (“ISDA FAQs”), at 1, which 

itself provides that “the specific provisions of the ISDA 2015 Universal Protocol (and the ISDA 2014 [Universal] 

Protocol on which it was based) differ from the requirements of Stay Regulations enacted thus far in ways that would 

make it unlikely to be used by buyside market participants. On the other hand, it is expected that both sellside and 

buyside institutions will adhere to the ISDA Jurisdictional Modular Protocol in order to comply with Stay Regulations, 

including those that adhere to the ISDA 2015 Universal Protocol”, available at: http://assets.isda.org/media/f253b540-

93/f4a3c3c6-pdf/. 

66 See id. 

67 See id. 

68 See ISDA 2015 Universal Protocol, providing that each adhering party is adhering with respect to all other adhering 

parties.  See also ISDA, Adhering Parties, available at: https://www2.isda.org/functional-areas/protocol-

management/protocol-adherence/22.  As of June 17, 2016, 217 entities had adhered to the ISDA 2015 Universal 

Protocol, which list includes many entities that would not be Covered Entities under the Proposed Rules.   

69 See id., Attachment, Section 6, the definition of “Protocol-Eligible Jurisdiction”. 
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duties prevent them from adhering to the ISDA 2015 Universal Protocol or, as provided in footnote 

106, a version of the ISDA JM Protocol that mirrors the substance of the ISDA 2015 Universal 

Protocol while eliminating the dealer-by-dealer adherence mechanism. 

MFA supports the Board’s inclusion of a safe harbor for the ISDA protocols in the final rules.  

However, that safe harbor needs to be modified to include the ISDA JM Protocol, so that it is 

reasonable and legally permissible for the broad set of market participants whose QFCs will be 

affected by the Proposed Rules.  As currently drafted, with reference solely to the ISDA 2015 

Universal Protocol, the safe harbor in proposed §252.85(a) would create an un-level playing field 

in the financial markets.  Specifically, because of the legal requirements applicable to end-users 

and a large portion of other market participants, many market participants would be unable to avail 

themselves of the proposed safe harbor (i.e., it would not be a viable and meaningful alternative).  

These market participants would be disadvantaged as compared to the market participants that are 

able to use the safe harbor and receive the benefit of the favorable creditor protections contained 

therein.  As a result, if the Board were to broaden proposed §252.85(a) to include the ISDA JM 

Protocol as described herein, it would benefit the markets by allowing the vast majority of market 

participants to adhere to the ISDA JM Protocol thereby creating a level playing field and furthering 

the Board’s goal of ensuring the orderly resolution of Covered Entities. 

MFA also supports market participants having the options to use the ISDA JM Protocol to assist 

them with their compliance with the Board’s final rules.  However, for the ISDA JM Protocol and 

the Proposed Rules to work in harmony, we believe that the protocol must be completed after, and 

tailored to the requirements of, the final rules (i.e., the protocol has to follow the final rules, not 

lead it).70  For ISDA to be able to modify and finalize the ISDA JM Protocol promptly following 

the Board’s adoption of final rules, MFA believes that the Board should draft the final rules in a 

clear and concise manner, whereby the baseline rules contain all the requirements that the Board 

thinks are necessary.   

We think it is counterproductive for the Board to try to force adherence to the ISDA 2015 Universal 

Protocol or drive the content of the ISDA JM Protocol through overly burdensome final rules.  For 

example, in the Proposed Rule Release, the Board discusses that the stay and transfer provisions 

of the ISDA 2015 Universal Protocol are narrower than the Proposed Rules, and that there are 

more and/or stronger creditor protections in the ISDA 2015 Universal Protocol than in the 

Proposed Rules.71  While we are aware that the Board wants to incentivize use of the ISDA 2015 

Universal Protocol, we think it unfairly disadvantages market participants, like end-users, that are 

legally unable to adhere to that version of the protocol.  Given that the Board recognizes the 

narrower stay and transfer provisions and the broader/stronger creditor protections in the ISDA 

2015 Universal Protocol as being consistent with the objective of the Proposed Rules, MFA 

believes that the Board should modify the Proposed Rules to incorporate these same provisions 

directly into the final rules.  As a result, all market participants would be able to benefit from these 

                                                           
70 See supra note 65, where ISDA explains that the ISDA JM Protocol was developed “to provide a means for the 

broader market to comply with the express requirements of Stay Regulations without ‘over complying’”. 

71 See Proposed Rule Release at 29182-3. 
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protections, not just the market participants that are legally able and willing to adhere to the ISDA 

2015 Universal Protocol. 

C. Eliminate Retroactive Application72 

MFA strongly recommends that the Board eliminate the retroactive application of the Proposed 

Rules, and apply the rules solely on a prospective basis.  While we understand the Board’s desire 

to reduce the interconnectedness between entities in large financial institutions,73 in the case of 

pre-existing QFCs, MFA believes that it is critical that the Board retain these historical default 

rights so as not to expose end-users to significant, unanticipated, and unmitigated counterparty 

risk.   

As a general matter, the Proposed Rules apply to all new QFCs entered into after the effective date 

of the final rules.74  However, the Proposed Rules would also apply retroactively to a legacy or 

pre-existing QFC75 between, for example, an end-user and either a Covered Entity or one of the 

Covered Entity’s affiliates, if the end-user enters into any new QFCs with the Covered Entity or 

one of its affiliates after the effective date of the final rules.76  MFA has concerns with the proposed 

retroactive application because it would affect end-users’ and other market participants historical 

default rights, and thus, greatly increase the risks to those end-users and the financial markets.   

For end-users that are the beneficiaries of the default rights in these pre-existing QFCs, it would 

eliminate a critical risk mitigation tool and greatly increase the magnitude of the risks that end-

users would face.  Typically, the parent company in a large, global financial institution is a bank 

holding company regulated by the Board, and thus, is a well-capitalized and creditworthy entity.  

However, end-users’ direct counterparty with respect to a pre-existing QFC is usually not the 

parent company, but instead is an affiliate or subsidiary of the parent company that may be a thinly 

capitalized, unrated trading entity (or, at least, less well-capitalized and creditworthy than its 

parent).  To protect themselves from the increased risks that may result from trading with the less 

creditworthy entity, end-users have negotiated these historical default rights into their pre-existing 

QFCs.77  Therefore, retroactive application of the Proposed Rules to pre-existing QFCs would 

                                                           
72 This section responds to the Proposed Rule Release at 29184, Question 19: The Board invites comment on the 

proposed transition periods and the proposed treatment of preexisting QFCs. 

73 See id. at 29170. 

74 See supra note 20. 

75 By pre-existing QFC, we mean a QFC entered into prior to the effective date of the Board’s final rules. 

76 See Proposed Rule Release at 29190, proposed §252.83(a)(2)(ii), defining a covered QFC as, among other things, a 

QFC that the covered entity “[e]ntered, executed, or otherwise became a party to before the date this subpart first 

becomes effective, if the covered entity or any affiliate that is a covered entity or a covered bank also enters, executes, 

or otherwise becomes a party to a QFC with the same person or affiliate of the same person on or after the date this 

subpart first becomes effective.” 

77 For pre-existing QFCs, the parent company in the financial group frequently will serve as a credit support provider 

under the QFC by guaranteeing the subsidiaries’ or affiliates’ obligations, as applicable, and providing related cross-

default rights to the end-user.  These cross-default rights and parent guarantees in the QFC provide key credit 
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expose end-users to risks that they might not have been willing to assume if, at the outset of their 

trading relationship with the subsidiary or affiliate, the end-users had known that they would not 

be able to rely on their default rights. 

Moreover, to remedy such an unexpected increase in their counterparty risk, end-users may seek 

to negotiate additional credit protections into their QFCs that are unrelated to the insolvency of a 

Covered Entity, and thus, are not prohibited by the Proposed Rules.  However, re-negotiating the 

terms of pre-existing QFCs would be difficult such that we do not believe it is likely that end-users 

will be successful in obtaining such additional credit protections.  As a result, ultimately, we expect 

that, if the Board applies the final rules retroactively, end-users will be burdened with riskier 

historical positions.  We believe increasing the credit risks to which market participants may 

become subject is contrary to the risk reduction goals of the Proposed Rules. 

In addition, in keeping with the Board’s goal to ensure that the Proposed Rules are “consistent 

with analogous legal requirements that have been imposed in other national jurisdictions”,78 MFA 

notes that eliminating the retroactive application of the Proposed Rules would further align the 

Proposed Rules with the final regulations of authorities in other FSB member jurisdictions.  In 

particular, both the final rules of the U.K. Prudential Regulation Authority,79 and the statutory 

requirements adopted in Germany80 restrict the exercise of contractual default rights only on a 

prospective basis (i.e., there is no retroactive application).  As a result, regulators in those FSB 

member jurisdictions have determined to preserve end-users’ historical default rights when the 

end-user is a counterparty to an entity that is part of a U.K. or German systemically important 

financial institution will be able to preserve.  MFA is concerned that, if the Board’s final rules 

apply retroactively when the rules of other FSB jurisdictions do not, when a Covered Entity begins 

to experience financial distress, the prospect of fragmented application of stays on default rights 

may enhance market anxiety and uncertainty.  In turn, we believe that such uncertainty and anxiety 

may exacerbate financial contagion in the market and become counterproductive to the Board’s 

goal of reducing systemic risk. 

Therefore, MFA strongly recommends that the Board eliminate the retroactive application and 

apply the Proposed Rules solely on a prospective basis to reduce risk and to harmonize with other 

FSB jurisdictions. 

                                                           

protections to the end-user that forms part of the end-user’s credit analysis of the subsidiary or affiliate, and are a 

critical factor in the end-user’s willingness to trade with the subsidiary or affiliate of the parent company.   

78 Proposed Rule Release at 29174.  In addition, MFA notes that, under Section 165(b)(2) of the Dodd-Frank Act, 

when the Board applies prudential standards to foreign non-bank financial companies, the Board is required to “(A) 

give due regard to the principle of national treatment and equality of competitive opportunity; and (B) take into account 

the extent to which the foreign financial company is subject on a consolidated basis to home country standards that 

are comparable to those applied to financial companies in the United States.” 

79 See supra note 21. 

80 See supra note 22. 
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D. Retain Exclusion for On Demand Trades81 

MFA strongly supports the Board’s decision to exclude rights to terminate at any time that are 

embedded in on demand contracts from the definition of “default right”. 

The Proposed Rules would generally prohibit a Covered Entity from being party to QFCs that 

would allow its counterparty to exercise default rights against the Covered Entity based on the 

entry into a resolution proceeding under the Dodd-Frank Act, Federal Deposit Insurance Act of 

1950,82 or any other resolution proceeding of an affiliate of the covered entity.83  In defining what 

constitutes a “default right”, in the Proposed Rules, the Board proposes to exclude “any right under 

a contract that allows a party to terminate the contract on demand or at its option at a specified 

time, or from time to time, without the need to show cause”.84  MFA agrees with the Board that it 

would not be appropriate to limit or restrict the ability to terminate on demand contracts because 

it would undermine the fundamental economics of such contracts. 

E. Clarify and Modify Approval Process for Enhanced Creditor Protections85 

MFA would appreciate it if the Board could provide further clarity on the process for approving 

submitted QFCs with enhanced creditor protections.  In addition, we request that the Board modify 

the proposed approval process to allow, at a minimum, end-users and other Covered Entity 

counterparties to submit requests and to incorporate a reasonable timeline (e.g., 180 days) by which 

market participants could expect the Board to approve or deny a submitted QFC. 

The Proposed Rules include a process by which the Board may approve as compliant one or more 

QFCs that contain enhanced creditor protections (i.e., additional creditor protections that would be 

otherwise impermissible under the restrictions in the Proposed Rules).86  However, the Proposed 

                                                           
81 This section responds to the Proposed Rule Release at 29177, Question 8: The Board invites comment on all aspects 

of the proposed definition of “default right.” In particular, are the proposed exclusions appropriate in light of the 

objectives of the proposal? To what extent does the exclusion of rights that allow a party to terminate the contract “on 

demand or at its option at a specified time, or from time to time, without the need to show cause” create an incentive 

for firms to include these rights in future contracts to evade the proposed restrictions? To what extent should other 

regulatory requirements (e.g., liquidity coverage ratio or the short-term wholesale funding components of the GSIB 

surcharge rule) be revised to create a counterincentive? Would additional exclusions be appropriate? To what extent 

should it be clarified that the “need to show cause” includes the need to negotiate alternative terms with the other party 

prior to termination or similar requirements (e.g., Master Securities Loan Agreement, Annex III—Term Loans)? 

82 Pub.L. 81–797, 64 Stat. 87, available at: https://www fdic.gov/regulations/laws/rules/1000-100.html. 

83 See Proposed Rule Release at 29190, proposed §252.83(b)(2), and Proposed Rule Release at 29191, proposed 

§252.84(b)(1). 

84 Id. at 29190, proposed §252.81, paragraph 2 of the definition of “default right”. 

85 This sections responds to the Proposed Rule Release at 29184, Question 18: The Board invites comment on all 

aspects of the proposed process for approval of enhanced creditor protections. Are the proposed considerations the 

appropriate factors for the Board to take into account in deciding whether to grant a request for approval? What other 

considerations are potentially relevant to such a decision? 

86 See id. at 29192, proposed §252.85(b). 
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Rule would allow only Covered Entities to submit QFCs for approval.87  We request that the Board 

allow, at a minimum, Covered Entities’ counterparties also to submit QFCs for Board approval.  

Although the restrictions in the Proposed Rules apply directly to Covered Entities, the rules will 

indirectly apply to, and have broad impact on, end-users and other Covered Entity counterparties.  

In other areas of the Proposed Rules, the Board has determined to place certain burdens directly 

on the counterparty to the QFC, rather than the Covered Entity.88  Therefore, we believe that it is 

fair and equitable for the Board similarly to allow end-users and other Covered Entity 

counterparties to submit QFCs for approval, and such an approach is consistent with what other 

U.S. regulators have permitted under their rules.89    

In addition, while the Proposed Rule discusses the nine factors that the Board would take into 

consideration when determining whether to approve a submitted QFC,90 it otherwise provides little 

detail into the how the approval process will work in practice.  For example, if the submitted QFC 

includes multiple, enhanced creditor protections, would the Board only approve the QFC if it views 

all the enhanced creditor protections as meeting the requisite standards, or could the Board approve 

some enhanced creditor protections in the submitted QFC but not others?  In the Proposed Rule 

Release, the Board indicates that other Covered Entities could use enhanced creditor protections 

once approved by the Board.91  How would the Board make such approvals known to Covered 

Entities (e.g., would the Board publish them in the Federal Register)?  In addition, is there a general 

timeframe in which the Board expects to either approve or deny a submitted QFC?  MFA would 

appreciate it if the Board could provide further clarity and details about the approval process.   

MFA also requests that the Board incorporate a reasonable timeline (e.g., 180 days) into the final 

rules by which market participants could expect the Board to approve or deny a submitted QFC.  

As the Board knows, the Proposed Rules represent a significant change to the QFC markets, and 

could lead to market disruptions while market participants seek to bring their QFCs into 

compliance with the rules.  In the absence of knowing how the Board will resolve the issues 

discussed herein, market participants will have uncertainty as to the extent to which their QFCs 

will fall outside of the permitted creditor protection parameters in the final rules, and thus, will 

require Board approval.  As a result, there may be a substantial number of QFCs submitted to the 

                                                           
87 See id., proposed §252.85(b)(1). 

88 See id., proposed §252.84(j), requiring the party seeking to exercise a default right to bear the burden of proof that 

the exercise is permitted under the covered QFC. 

89 We note that other regulators have similarly allowed market participants not directly subject to its rules to submit 

matters for approval.  For example, in its “Interpretive Guidance and Policy Statement Regarding Compliance With 

Certain Swap Regulations” (“Cross-Border Guidance”), the Commodity Futures Trading Commission (“CFTC”) 

enumerated a broad list of persons and entities that could submit a request to the CFTC for a determination that another 

jurisdiction’s rules were comparable to the rules of the CFTC.  “Persons who may request a comparability 

determination include: (i) Foreign regulators, (ii) an individual non-U.S. entity, or group of non-U.S. entities; (iii) a 

U.S. bank that is a swap dealer or MSP with respect to its foreign branches; or (iv) a trade association, or other group, 

on behalf of similarly-situated entities.”  Cross-Border Guidance at 45344, available at: 

http://www.cftc.gov/idc/groups/public/@lrfederalregister/documents/file/2013-17958a.pdf. 

90 See Proposed Rule Release at 29192, proposed §252.85(d). 

91 See id. at 29184. 
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Board for approval.  To minimize disruptions to market trading and liquidity, we think it important 

that the Board establish a reasonable timeline by which it will approve or deny submission so as 

not to allow submissions to remain outstanding for lengthy periods.  MFA believes that 180 days 

is a reasonable time period that we hope should provide the Board with sufficient time for its 

review while also minimizing the potential market impact. 

F. Eliminate Burden of Proof 

MFA requests that the Board eliminate the burden of proof in the Proposed Rules. 

In the Proposed Rules, once an affiliate of a direct party to a QFC becomes subject to an insolvency 

proceeding, the party seeking to exercise its default right bears the burden of proof that the exercise 

of that right is permitted.92  In addition, the Board provides that the party seeking to exercise the 

default right must meet at least a “clear and convincing evidence” standard.93 

We are not aware of any similar regulatory burden of proof.  In our experience, such legal burdens 

of proof are used solely at trial during litigation of civil or criminal cases.  Thus, this requirement 

seems unnecessary and burdensome in the context of the Proposed Rules.  Moreover, it seems 

inconsistent with the remainder of the Proposed Rules because the Board has determined to place 

the burden of proof on the party exercising the default right, which in the case of all QFCs (except 

for QFCs between two Covered Entities) will be the end-user or other non-Covered Entity 

counterparty.  As a general matter, the restrictions in the Proposed Rules apply directly to Covered 

Entities because the Board prudentially regulates them.  We believe that this requirement is the 

only one in the Proposed Rules that the Board has placed directly on an entity that is not a Covered 

Entity.  Lastly, the “clear and convincing evidence” standard is a very high standard of proof, 

exceeded only by a “beyond a reasonable doubt” standard.  Since the Proposed Rules relate to 

commercial matters, it seems reasonable to us that consistent with standards used for such matters, 

a party should be able to exercise its default rights if it is acting in a commercially reasonable 

manner based on the information available to it at the time.  Therefore, MFA believes that the 

Board should eliminate the burden of proof in proposed §252.84(j)(1). 

G. Equal Treatment of All Covered Entity Counterparties 

MFA reiterates that we strongly oppose the Proposed Rules and the Board’s efforts to alter end-

users default rights.  However, in the event that, despite our objections, the Board determines to 

proceed, we believe that there should be uniform and equal treatment of all Covered Entity 

counterparties under the rules. 

                                                           
92 See Proposed Rule Release at 29192, proposed §252.84(j)(1). 

93 See id., proposed §252.84(j)(2). 
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In the Proposed Rule Release, the Board asks for comment of various issues related to the scope 

of the Proposed Rules, such as the scope of Covered Entities94 and QFCs95 covered.  MFA has no 

comments on these issues at this time.  However, one question not posed by the Board is whether 

the Proposed Rules should exclude, or treat differently, certain categories of counterparties.  MFA 

emphasizes that, if the Board proceeds with finalizing the rules, we are opposed to any individual 

counterparty or group of counterparties being excluded from, or treated differently under, the rules.  

Rather, we believe that ensuring uniform treatment of all Covered Entity counterparties with 

respect to their QFCs is consistent with, and will further, the Board’s goal of facilitating orderly 

resolution of a failing Covered Entity. 

H. Extend Transition Timing/Compliance Date96 

MFA respectfully requests that the Board extend the proposed transition timing, so that the final 

rules would take effect no sooner than one year from the date that the ISDA JM Protocol (as 

amended to comply with the final rules) is published and available for adherence, including any 

additional time that may be necessary to seek the Board’s approval of the enhanced creditor 

protections contained within it. 

Under the Proposed Rules, the final rules would take effect on the first day of the first calendar 

quarter that begins at least one year after the issuance of the final rules.97  In our view, whether the 

proposed transition timing is reasonable and feasible depends on how the Board chooses to address 

MFA’s comments in the final rules.  In particular, it depends on whether:  

(1) The Board extends the safe harbor in proposed §252.85(a) to apply to the ISDA JM 

Protocol (as defined herein to include the creditor protections contained therein and the 

mechanics that allow jurisdiction-by-jurisdiction and dealer-by-dealer adherence);  

(2) Market participants will need to seek the Board’s approval of the ISDA JM Protocol or 

other QFCs because they contain enhanced creditor protections that would be 

impermissible under the restrictions set forth in the Proposed Rules, and 

(3) If such Board approval is necessary, the Board approves or denies the submitted ISDA JM 

Protocol or other QFCs in a prompt manner (i.e., the recommended 180 days).    

                                                           
94 See id. at 29176, Question 4: The Board invites comment on whether the proposal should be expanded to cover 

banking organizations that are not GSIBs but that engage in especially high levels of QFC activity. If so, what specific 

metrics should be used to identify such banking organizations? 

95 See id., Question 5: The Board invites comment on the proposed definitions of “QFC” and “covered QFC.” Are 

there financial transactions that could pose a similar risk to U.S. financial stability if a GSIB were to fail but that would 

not be included within the proposed definitions of QFC and covered QFC? Are there transactions that would be 

included within the proposed definitions but that would not present risks justifying the application of this proposal? 

Please explain. 

96 See id. at 29192, proposed §252.85(b). 

97 See id. at 29190, proposed §252.82(b). 
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If the final rules do not resolve the foregoing issues in a manner that allows compliance with the 

ISDA JM Protocol to satisfy compliance with the final rules, or that necessitates Board approval 

of the ISDA JM Protocol or other QFCs, then the proposed transition timing will not be sufficient 

for market participants to comply with the Proposed Rule.   

As the Board knows, many market participants are expecting to adhere to the ISDA JM Protocol 

for purposes of complying with the requirements of the Board’s final rules.  In the event that the 

ISDA JM Protocol requires further Board approval, there will need to be sufficient time for the 

Board to review the ISDA JM Protocol, and if approved, for end-users to educate and obtain the 

consent of their investors (if necessary) prior to adhering.  In addition, if the ISDA JM Protocol 

(as amended to comply with the final rules) is not workable for end-users and other market 

participants, we expect that they may need to negotiate bilaterally with their Covered Entity 

counterparties to amend bilaterally their QFCs to comply with the final rules.  Given the enormous 

volume of bilateral negotiations and potentially Board approvals that this process would entail, the 

speed at which market participants would be able to complete such negotiations and be in 

compliance with the final rules would largely be a function of the resources available at each firm 

and the Board to move the process along promptly.  In each of the foregoing circumstances, MFA 

does not believe that the one-year transition period in proposed §252.82(b) would be sufficient.  

Thus, we emphasize again that adopting MFA’s recommendations contained herein is of 

paramount importance.   

Although it is difficult to estimate exactly how much additional time end-users and others market 

participants would need to comply with the final rule in such circumstances, our members believe 

that a reasonable compliance date would be one year from the date that the ISDA JM Protocol (as 

amended to comply with the final rules) is published and available for adherence, including any 

additional time that may be necessary to seek the Board’s approval of the enhanced creditor 

protections contained within it. 

IV. MFA White Paper on FSB Initiative to Alter End-User Default Rights 

Attached as Annex A is MFA’s white paper on banking regulators’ initiatives to restrict end-users’ 

default rights, including the default rights that are at issue in the Proposed Rules.98  Therefore, we 

believe the white paper is relevant to the Board’s consideration of our concerns with the Proposed 

Rules as discussed herein.   

MFA’s white paper explains why default rights are critically important to end-users when facing 

a troubled bank counterparty.  Default rights protect an end-user, its investors, and other 

stakeholders by allowing the end-user to terminate and settle financial contracts with a failing firm, 

and thereby, minimize its investors’ exposure to such firm as well as better manage market risk 

and mitigate potential contagion.  Because MFA members have affirmative fiduciary duties to act 

in their investors’ best interests, they are not able to sacrifice their investors’ default rights without 

robust legal justification.  Thus, MFA believes that restricting end-users’ default rights implicates 

fundamental public policy goals, in particular, the goals of protecting investors and ensuring the 

                                                           
98 See supra note 15. 
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sound functioning of the financial markets.  Therefore, in the white paper, MFA explains why it 

has serious concerns about the: 

(1) Pace at which banking regulators’ initiatives to restrict end-user default rights have 

advanced; 

(2) Potential consequences of these sudden and fundamental changes for the financial markets; 

(3) Likely response of certain market segments to the changes; and 

(4) Potential impact of the changes on end-users. 

In conclusion, MFA’s white paper explains why, given the conflicting policy goals at issue and 

the potential for significant market disruption and other unintended consequences, regulators 

should defer any action to restrict or prohibit end-user default rights until the impact of such actions 

on end-users and financial markets more broadly can be properly studied and assessed.   

*   *   *   *   *   *   * 

MFA thanks the Board for considering our views on the Proposed Rules.  We welcome the 

opportunity to discuss our views with you in greater detail.  Please do not hesitate to contact 

Carlotta King or the undersigned at (202) 730-2600 with any questions the Board or its staff might 

have regarding this letter. 

Respectfully submitted, 

/s/ Stuart J. Kaswell 

 

Stuart J. Kaswell 

Executive Vice President, Managing Director & 

General Counsel 

Managed Funds Association 
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ANNEX A 

 

MFA White Paper Entitled 

“Too Big to Default: Policy and Legal Perspectives on Current Bank Regulator Initiatives 

to Restrict End-Users’ Default Rights Against Big Banks” 

Dated September 2015 


























































































